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Proposition 14: Top Two Primaries Act
February 2010

Board Recommendation: NO POSITION

Background:
The State of California generally holds two statewide elections to elect a candidate to public office—a primary election and a

general election. Some public offices (such as Congressional offices, the Governor, and members of the Legislature) are
partisan, which means that a candidate represents a political party in an election. For these partisan offices, the primary
election determines each political party’s nominee for public office. The candidate receiving the most votes among a party’s
candidates is that party’s nominee for the general election. In the general election, voters then choose among all of the parties’
nominees, as well as any independent candidates, to elect a candidate to office. A “closed” primary system is one in which
voters of one party cannot vote for candidates of any other party. In California, however, parties may allow voters with no
party affiliation to vote in their party primary. This is referred to as a modified closed primary. See Table 1 for an overview
of typical terms used with primaries. See Figure 1 for a chart that shows this system.

Table 1: General Vocabulary of Primary Systems

Type of Primary System General Description

Open Registered voters are able to vote in any primary, regardless of party affiliation.

Closed Registered voters are only able to vote in the primaries of their identified parties.
Independents are not able to participate.

Run-off Registered voters vote in one primary and the top candidates advance to the

general election, regardless of party affiliation.

Title: “Top Two Primaries Act”

Description: Creates a runoff primary system that will allow all voters to vote for voter-nominated offices with the
top two vote-getters facing off against each other in the general election

Jurisdiction: State

Type: Constitutional amendment

Vote: simple majority

Proponents: State Senator Abel Maldonado, Tom Campbell, Governor Schwarzenegger

Opponents: California Republican Party, California Democratic Party, Californians for Electoral Reform

Fiscal Impact: unknown
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Figure 1: California’s Current Election Process

Primary Election

Candidates run for party's nomination; dependent upon party rules, declined to state voters can
participate in a party's primary

Democrat Republican Libertarian Peace and Freedom
e Candidate A e Candidate A e Candidate A ¢ Candidate A
¢ Candidate B ¢ Candidate B ¢ Candidate B ¢ Candidate B

General Election

Top vote-getter from each party runs

Nominees from each party and those running as independent candidates

Top vote-getter wins

Prior to 1996, the State of California had a closed primary system that did not allow voters that were declined to state to
participate in party primaries. In March 1996, California voters approved Proposition 198, which created an open primary
system. Proposition 198 allowed all voters, regardless of party affiliation, to vote for any candidate in any party primary
clection. As with the existing system, the candidate from each party receiving the most votes in the primary appeared on the
general election ballot. The United States Supreme Court, however, ruled in June 2000 (California Democratic Party v. Jones) that
this system was unconstitutional and could no longer be used as it violated political parties’ rights to association for the
measure allowed those who were not members of a party to choose its nominees. SDCTA did not take a position on this
measure. This year’s proposed primary measure (Prop 14) does not appear to have the same violation of party rights to
association. As the measure is mirrored off of Washington State’s open primary system, it would likely be upheld in the
courts.!

In June 2000, California created its current modified closed primary system that allows “declined to state” candidates to
participate in the primary if authorized through party rules.

In 2004, Proposition 62 attempted to create a modified open primary, but the measure was defeated 46% to 54%. Under that
measure, each county would have prepared a single primary ballot covering most offices for all voters, regardless of affiliation.
The exception to this was for presidential elections and political party committees. Party-affiliated and independent candidates
would have appeared on the primary ballot. In each primary, only the top two vote-receiving candidates—regardless of party

U Washington State Grange v. Washington State Republican Party (2008).
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affiliation—would be placed on the general election ballot. These two candidates would be the candidates on the general
election ballot.

Figure 2: History of Primaries in California

* Closed primary--did not allow voters that were declined to state to
participate. System created as a result of Progressive era reforms.

e Open primary system that allowed all registered voters to vote for any
candidate in a party's primary. Ruled unconstituional by the U.S. Supreme
(RIS A00l) - Court in June 2000.

~
* Senate Bill (SB) 28 went into effect which created the modified closed
primary system that is currently in use.
J
* Proposition 62 attempted to create a modified open primary but the
measure was defeated 46% to 54%.
J

Proposal:
In February 2009, the Top Two Primaries Act (Top Two) was created as a legislatively-referred constitutional amendment

(SCA 4). The Assembly supported the measure 54-20, while the Senate supported the measure 27-12. If this measure is
approved by voters, SB 6 (Maldonado) will also be implemented.? This measure creates a state-mandated local program.

If approved by voters, the proposal will create a single ballot, “voter-nominated” runoff primary election for all state and
congtessional candidates for office. The candidate for office is able to choose whether he/she would like to have a party
identification listed on the ballot. This measure prohibits parties and party central committees from nominating candidates for
the primary; it does not infringe on their ability to endorse, support, or oppose candidates. All state and congressional
candidates for office face off in a single primary open to all registered voters, with the top two vote-getters, regardless of
party affiliation, meeting in a runoff at the general election.? Parties and party central committees are prohibited from entering
a candidate into the general election that was not a top-two vote-getter. Thus, write-in candidates are prohibited during the
general election process, as only candidates receiving the top-two votes in the primary are eligible to participate. Elections for
presidential candidates, members of political party committees and party central steering committees would not fall under the
"top two" system. Also, pursuant to the California Constitution, judicial, school, county, and city offices would remain
nonpartisan.

2 Note: the review of this measure also includes the implementing legislation.
3 Candidates could still choose whether or not to have their political party affiliation displayed on the ballot.
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Table 2: Key “Top Two” Terminology

Key Term Definition

B IS IS SRR IS R ol Voter indication of No Party Preference.

State

Nonpartisan Office No party is legally allowed to nominate a candidate, e.g. judicial, school, county, and city
offices.

Partisan Office Presidential and Vice Presidential candidates and elected members of a party committee.

Voter-nominated Office Congressional or state elective office wherein candidates choose to have party preference

displayed upon the ballot. Political parties are unable to nominate for voter-nominated
offices. The following are considered voter-nominated offices:

e Governor e  Member of the Board of Equalization

e Licutenant Governor e Attorney General

e Secretary of State e State Senator

e State Treasurer e Member of the Assembly

e State Controller e  United States Senator

e State Insurance Commissioner ~® Member of the United States House of
Representatives

Below is a brief overview of the modifications made to the Elections Code with the Top Two Primaries Act:

e Changes state elective offices and Congressional elective offices to voter-nominated offices.

e Replaces the modified closed primary system with a runoff primary system.

e Changes voter registration form to include “party preference” instead of “party affiliation”. This change would also
apply throughout the Elections Code.

e Party rules can still allow independents to vote in partisan offices.

e Allows candidates to choose disclosure of party preference or lack thereof upon candidacy declaration. Party
preference cannot be changed between the Primary and the General elections.

e Requires the Secretary of State to conduct public voter education campaigns on the dissemination of information
regarding party roles in primary elections for all offices.

e Voter-nominated offices do not require signers of petitions for candidacy to be a member of a particular party; it
follows that the Secretary of State does not have to verify political party affiliation when reviewing the documents for
these offices.

e Requires the Secretary of State to post online the preceding 10 years of party preference history for candidates of
voter-nominated office until the candidate is eliminated (through loss of elections, withdrawal, etc.).

e Allows the appearance of the certification list of candidates to be up to the discretion of the Secretary of State—rather
than codified; also allows for list of nominated candidates or those selected at the primary to be up to the discretion of
the Secretary of State as well.

¢ Oaly allows the two candidates who received the highest votes at the primary to remain on the ballot for the General
election. Write-in candidates are not allowed at the General Election for voter-nominated offices.

e In the case of a tie during the primary election, more than two candidates may advance to the General Election. If
any one candidate receives a majority of the votes cast, no general election is necessary.

e In the case of a vacancy (death, illness, etc. of a candidate) after the primary to the General Election, the candidate
with the next highest votes shall be placed on the ballot to fill this vacancy. Currently, political parties would take up
this role through appointments.

e Modifies straight party ticket options where voter-nominated candidates appear.
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Figure 3: Current state ballot pamphlet & additional proposed state ballot pamphlet language?

Current State Ballot Pamphlet Language
Under the California Constitution, justices of the Supreme Court and the courts of appeal are subject to confirmation by the voters. The public

votes "yes" or "no" on whether to retain each justice. These judicial offices are nonpartisan. Before a person can become an appellate justice,
the Governor must submit the candidate's name to the Judicial Nominees Evaluation Commission, which is comprised of public members and
lawyers. The commission conducts a thorough review of the candidate's background and qualifications, with community input, and then forwards
its evaluation of the candidate to the Governor. The Governor then reviews the commission's evaluation and officially nominates the candidate,
whose qualifications are subject to public comment before examination and review by the Commission on Judicial Appointments. That
commission consists of the Chief Justice of California, the Attorney General of California, and a senior Presiding Justice of the Courts of Appeal.
The Commission on Judicial Appointments must then confirm or reject the nomination. Only if confirmed does the nominee become a justice.

Following confirmation, the justice is sworn into office and is subject to voter approval at the next gubernatorial election, and thereafter at the
conclusion of each term. The term prescribed by the California Constitution for justices of the Supreme Court and courts of appeal is 12 years.
Justices are confirmed by the Commission on Judicial Appointments only until the next gubernatorial election, at which time they run for
retention of the remainder of the term, if any, of their predecessor, which will be either four or eight years.

(in addition to current state ballot pamphlet language, the following will also be added to the state ballot
pamphlet)

Additional Proposed State Ballot Pamphlet Language

PARTY-NOMINATED/PARTISAN OFFICES

Under the California Constitution, political parties may formally nominate candidates for party-nominated/partisan offices at the primary
election. A candidate so nominated will then represent that party as its official candidate for the office in question at the ensuing general election
and the ballot will reflect an official designation to that effect. The top vote-getter for each party at the primary election is entitled to participate
in the general election. Parties also elect officers of official party committees at a partisan primary.

No voter may vote the ballot of any political party at any primary election unless he or she has disclosed a preference for that party upon
registering to vote or unless he or she has declined to disclose a party preference and the political party, by party rule duly noticed to the
Secretary of State, authorizes a person who has declined to disclose a party preference to vote the ballot of that political party.

VOTER-NOMINATED OFFICES

Under the California Constitution, political parties are not entitled to formally nominate candidates for voter-nominated offices at the primary
election, and a candidate nominated for a voter-nominated office at the primary election is not the official nominee of any party for the office in
question at the ensuing general election. A candidate for nomination or election to a voter-nominated office may, however, designate his or her
party preference, or lack of party preference, and have that designation reflected on the primary and general election ballot, but the party
designation so indicated is selected solely by the candidate and is shown for the information of the voters only. It does not constitute or imply an
endorsement of the candidate by the party designated, and no candidate nominated by the qualified voters for any voter-nominated office shall
be deemed to be the officially nominated candidate of any political party. The parties may have a list of candidates for voter-nominated offices,
who have received the official endorsement of the party, printed in the sample ballot.

All voters, regardless of the party for which they have expressed a preference upon registering, or of their refusal to disclose a party preference,
may vote for any candidate for a voter-nominated office, provided they meet the other qualifications required to vote for that office. The top-
two vote-getters at the primary election advance to the general election for the voter-nominated office, and both candidates may have specified
the same party preference designation. No party is entitled to have a candidate with its party preference designation participate in the general
election unless such candidate is one of the two highest vote-getters at the primary election.

NONPARTISAN OFFICES
Under the California Constitution, political parties are not entitled to nominate candidates for nonpartisan offices at the primary election, and a
candidate nominated for a nonpartisan office at the primary election is not the official nominee of any party for the office in question at the
ensuing general election. A candidate for nomination or election to a nonpartisan office may NOT designate his or her party preference, or lack of
party preference, on the primary and general election ballot. The top two vote-getters at the primary election advance to the general election for
the nonpartisan office.

# Current language is located within the Elections Code, Section 9083. Proposed language will be added in a new section, 9083.5.
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Figure 4: Top Two Primaries Comparison with Prop 62

Proposition 62, Voter Choice Open

Primary Act

&

Top-two vote getters in the primary proceed to the General Election.

o

Same offices applied for election.

9

Eliminates party-nominating for voter-nominated offices.

-

Lowers threshold required to qualify as a party to 1/3 of 1% of the entire vote
at the last preceding gubernatorial election or a petition signed by voters equal
to at least 5% of entire vote at the last preceding gubernatorial election.

9

Allows write-in candidates at the General Election.
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Top Two Primaries Act
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Top-two vote getters in the primary proceed to the General Election.

L

Same offices applied for election.

Eliminates party-nominating for voter-nominated offices.

Maintains threshold as follows:

*any one candidate to receive at least 2% of the vote of the state in the last
gubernatorial election.

e at least 1% of the entire vote of the state in the last gubernatorial election as
members of said party.

* a petition signed by voters showing at least 10% of the entire vote of the
state in the last gubernatorial election.

4

Does not allow write-in candidates at the General Election.
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Analysis:

Proposition 11, passed in 2008, provides new rules for redistricting. Prop 11 is not scheduled to take effect until the
end of 2010 but may also reduce partisan politics.

Creates an opportunity whereby only candidates of the same political party runoff against each other in the General
Election. Since 1991, Louisiana has seen this happen 17% of the time for House primaries, 12% of the time for
Senate primaries, and 9% of the time for U.S. House primaries.>

There arises the potential for “raiders” in races, which are voters who vote for the weakest candidate to secure the
party’s nominee.

This measure may encourage crossover voting, whereby voters of one party vote for candidates of another party.

A nonpartisan primary (similar to those for local races) would likely produce the most number of moderate candidates
as the party affiliation is removed entirely.¢

This measure may prevent minority party candidates from appearing in the general election. In Washington, when
minority party candidates had appeared in the general election, it was due to the fact that aside from a major party
candidate, no other candidates were in the race, thereby ensuring that the top vote getter and the minority party
candidate would runoff against one another.

It is likely that this measure will take significant time to reach its desired result. PPIC’s report found that crossover
voting occurs most often when an incumbent is in the race.” So while it may not produce a strong moderating effect
in immediate elections, it may produce a moderating effect in State Assembly and Senate cases (due to term limits) in a
faster time frame than in Congressional races.

Proponents argue that having the top vote-getters in the primary appear in the general election would help stop “the
ideological gridlock” in Sacramento that prevents budgets from being approved on time. With many districts being
heavily liberal or conservative, the primary election tends to be far more competitive than the general election. By
allowing the top two vote-getters to run-off in the general election, voters would be able to elect a more moderate
candidate instead of choosing between two extremes. This could produce a higher voter turnout and reduce the
stronghold incumbents currently have on their seats.

0 Studies have consistently found that the more open a primary system, the greater the voter turnout.’
Opponents of the proposition argue that campaigning will become more costly and may further limit the number of
people that will run. Also, by only allowing the top two vote getters, third-party candidates are not as likely to be on
the general election ballot, which would limit voter choices. If this proposition passed, California would be one of
only seven states in the nation that do not count write-in votes in the general election.? California has elected three
Congressmen in the last seventy years using the write-in ballot, most recently in 1980, proving that a write-in
candidacy is a viable way to get elected.

The State of Washington passed a similar initiative (I-872) in 2004. In 2008, this measure was tested in court in
Washington State Grange v. Washington State Republican Party. The measure was upheld.

In 2004, Californians voted against Proposition 62, which would have created a primary system neatly identical to the
Louisiana primary. Voters did not approve of Prop 62 by a margin of 46%-54%. The California Legislative Analyst
Office found no significant fiscal effect of Prop 62 on state or local governments. '

The fiscal impact of this measure is likely minimal. Although this measure would change some of the administrative
procedures associated with holding elections, which could increase costs, these increases may be offset through
savings in streamlining (sending ballots to all).

5> Eric McGhee. “Open Primaries.” Az Issue, Public Policy Institute of California. February 2010.
¢ Ibid. Page 10.

7 Ibid.

8 Peter T. Calcagno and Christopher Westley, “An Institutional Analysis of Voter Turnout: The Role of Primary Type and the Expressive
and Instrumental Voting Hypotheses*”’January 2, 2008.

 Hawaii, South Dakota, Louisiana, Oklahoma, Nevada, and Mississippi are the others.

10 LAO, Secretary of State, Californian’s for Election Accountability, Californians for Open Primary
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Proponents:
Governor Arnold Schwarzenegger, State Senator Abel Maldonado, Former Congressman and current U.S. Senate Candidate
Tom Campbell, Political Consultant Allan Hoffenblum

Opponents:
CA Republican Party, CA Democratic Party, Californians for Electoral Reform, Howard Jarvis Taxpayers Association
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